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Intangible personal property in the hands of an executor or administrator is 
taxable at the domicile of the decedent or at the place where administration 
was granted. Commonwealth v. Williams (1904) 102 Va. 778, 47 S. E. 867; 
Cornwall v. Todd ( 1871 ) 38 Conn. 443. But such property held by a trustee is 
taxable at the latter's domicile. Guthrie v. Pittsburgh, C. & St. L. Ry. (1893) 
158 Pa. 433, 27 Atl. 1052; Walla Walla v. Moore (1897) 16 Wash. 339, 47 Pac. 
753. Allowing the State's contention that the word "trustee" was merely 
descriptive and synonymous with "executor," it became important to find at 
what point of time the property really vested in the trustee as such. Many 
cases have held that where bonds are required, a surety on an executor's bond 
is not released until a trustee's bond has been given. White v. Ditson (1885) 
140 Mass. 351, 4 N. E. 606. In many jurisdictions an accounting plus an order 
of distribution by the Probate Court is necessary to authorize an executor to 
hold the devised property as trustee. Re Estate of Higgins (1895) 15 Mont. 
474. 39 Pac. 506; Roach's Estate (1907) 50 Ore. 179, 92 Pac. 118. So where an 
executor has authority conferred by the will to sell land, a contract to sell 
could not be avoided unless the executor had been authorized by the court to 
hold as trustee. Jones v. Broadbent (1912) 21 Ida. 555, 123 Pac. 476. The pre- 
ceding cases turn partly on statutes. But independently of statute, the reason- 
ing has been that where the duties of the executor are to continue as executor 
in the remainder of the estate, there must have been some distinct act of appro- 
priation to give rise to the trust. So an executor will be liable as executor for 
an investment which, although proper as a trust, is not clearly marked as such. 
Miller v. Congdon (1859, Mass.) 14 Gray, 114; Sheffield v. Parker (1893) 158 
Mass. 330, 33 N. E. 501; see Alston v. Munford (1814, C. C. D. Va.) 1 Brock. 
266, 1 Fed. Cas. No. 267. An executor will no longer be held liable as executor 
where he has transferred property to his co-executor as trustee under the will. 
Anderson v. Earle (1877) 9 S. C. 460. The transfer was held a distinct act of 
appropriation. While an accounting is the best evidence of such an appropria- 
tion, still there must have been an actual separation of the funds to the trust 
use. In re McDowell et al. (1916, Surr. Ct.) 97 Misc. 306, 163 N. Y. Supp. 164; 
cf. Story's Adm'r v. Hall (1912) 86 Vt. 31, 83 Atl. 653. On the other hand, 
where all duties as executor have been completed and the time for a final 
accounting has long since passed, it has been held that the executor became by 
operation of law liable as trustee to the cestui que trust named in the will. 
Wooden v. Kerr (1892) 91 Mich. 188, 51 N. W. 937. And the executor has been 
held in such a case to be no longer liable as executor. State v. Cheston and 
Carey (1879) S 1 Md. 352. And after the duties as executor are completed, 
though there has been no final accounting, and though there has been no formal 
transfer of the funds by the executor to himself as trustee, the income will be 
held payable to the cestui que trust. Fenton v. Hall (1908) 235 111. 552, 85 N. E. 
936. In such a case, only conduct as trustee gives rise to the trust and entitles 
the trustee to sue as such on notes due. Goodsell v. McElroy Bros. Co. (1912) 
86 Conn. 402, 85 Atl. 509. Therefore, it seems that so long as executorial duties 
are to continue, there must be some unequivocal appropriation to the trust before 
an executor may hold as trustee. But as soon as such duties are completed, 
if it is not a prerequisite that a trustee's bond be given or an order of court 
secured the property may be said to be held by the executor as trustee by opera- 
tion of law. 



Wills — Implied Revocation by Conveyance. — The testatrix made a devise of 
her homestead to the defendant, then later conveyed the same to him by deed. 
The deed was invalid because of lack of the husband's signature. The husband 
prayed that the devise be decreed revoked. Held, that the decree be not issued, 
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because the subsequent ineffective conveyance to the devisee did not revoke the 
devise. Came v. Barnwell (1919, Miss.) 82 So. 65. 

It is generally stated that the conveyance of realty previously devised revokes 
the will pro tanto. Webster v. Webster (1870) 105 Mass. 538; Moore v. Smith 
(1916) 191 Mich. 694, 158 N. W. 148; Ostrander v. Davis (1911, C. C. A. 8th) 
191 Fed. 156. The purchase money, in case of a sale, goes as personalty. 
S tender v. Stender (1914) 181 Mich. 648, 148 N. W. 255. The reason of this 
rule is that the law treats such conveyance as a change of intention inconsistent 
with the will, which has the effect of working a revocation by implication. 
So a contract to convey, even though subsequently rescinded, has been held to 
have this effect. Walton v. Walton (1823, N. Y.) 7 Johns. Ch. 258, 11 Am. Dec. 
456, note. But a sale made by one not competent is held to manifest no such 
operative change of intention and not to effect a revocation. Bethany Hospital 
Co. v. Philippi (1910) 82 Kan. 64, 107 Pac. 530. A valid conveyance to the 
devisee of the same land previously devised is within the rule, and held to be 
a revocation pro tanto. Johnson v. Hayes (1913) 139 Ga. 218, 77 S. E. 73; 
Phillippe v. Clevenger (1909) 239 111. 117, 87 N. E. 858. And even an ineffectual 
deed to a third party revokes a devise. In re Gensimore's Estate (1914) 246 
Pa. 216, 92 Atl. 134. Likewise, an ineffectual conveyance to the devisee mani- 
fests an intention opposed to the property passing by will, and on the above 
reasoning might be held a revocation. Cf. Kean's Will (1839, Ky.) 9 Dan. 25; 
cf. Beard v. Beard (1744, Eng. Ch.) 3 Atk. 72. Where the deed is set aside 
because procured by fraud or undue influence the intention, though inconsistent 
with the will, is inoperative as a revocation because "vitiated by the fraud." 
Graham v. Burch (1891) 47 Minn. 171, 28 Am. St. Rep. 339, note. Implied revo- 
cation was abolished in England by the Wills Act in 1837. Ford v. DePontes 
(1861, Eng. Ch.) 30 Beav. 572. In states having similar legislation no convey- 
ance has any effect except in so far as it actually withdraws property from 
under the operation of the will. And so if land devised be conveyed to another 
and reconveyed to the testator, it passes by will on his death. Ridenour v. Calla- 
han (1906) 29 Oh. Cir. Ct. 65. Such seems to be a sensible rule. Some states 
hold that a deed to a devisee is not a revocation but may be an ademption. 
Gregory v. Lansing (1911) 115 Minn. 73, 131 N. W. 1010. Others provide, by 
statute, that a deed is a revocation unless not inconsistent with the devise. In 
re Benner's Estate (1909) 155 Calif. 153, 99 Pac. 715. The exception established 
in the principal case constitutes an illogical exception to an illogical and often 
unjust doctrine. The intention is just as much opposed to the property passing 
by will in this case as in any other. However, where the doctrine of implied 
revocation prevails this exception is becoming established. Aubert's Appeal 
(1885) 109 Pa. 447, 1 Atl. 336. With the prevalence of statutes allowing 
after acquired realty to pass by will, the entire doctrine of implied revocation 
should be ignored as applied to defective conveyances. Cf. Woodward v. Wood- 
ward (190s) 33 Colo. 457, 81 Pac. 322. 



